Office of Special Counsel

for Immigration-Related Unfair Employment Practices

U.S. Department of Justice Civil Rights Division

The Office of Special Counsel for Immigration-Related Unfair Employment Practices (OSC), in the Civil
Rights Division, is responsible for enforcing the anti-discrimination provision of the Immigration and
Nationality Act (INA), 8 U.S.C. § 1324b.

Citizenship or Immigration Status Discrimination*

Employers with four or more workers may not treat individuals differently because they are, or are not, U.S.
citizens or work authorized individuals. U.S. citizens, recent permanent residents, temporary residents, asylees
and refugees are protected from citizenship status discrimination. *with respect to hiring, firing, and
recruitment or referral for a fee.

National Origin Discrimination*

Employers with three to 14 workers may not treat individuals differently because of their place of birth,
country of origin, ancestry, native language, accent, or because they are perceived as looking or sounding
"foreign.”™ All U.S. citizens, lawful permanent residents, and work-authorized individuals are protected from
national origin discrimination. *with respect to hiring, firing, and recruitment or referral for a fee. The Equal
Employment Opportunity Commission (EEOC) has jurisdiction over employers with 15 or more employees.

Document Abuse Discrimination

Employers may not request more or different documents than are required by law to verify employment
eligibility, reject reasonably genuine-looking documents, or specify certain documents over others with the
purpose or intent of discriminating on the basis of citizenship status or national origin. U.S. citizens and all
work-authorized individuals are protected from document abuse.

Retaliation/Intimidation

Individuals who file charges with OSC, who cooperate with an OSC investigation, who contest actions that
may constitute unfair documentary practices or discrimination based upon citizenship or immigration status, or
national origin, or who assert their rights under the INA's anti-discrimination provision are protected from
intimidation, threats, coercion, and retaliation.

Form 1-9 (Employment Eligibility Verification) Process

In general, employers may not request more or different documents than are required to establish a worker's
identity and eligibility to work in the United States or reject documents that appear to be reasonably genuine on
their face and relate to the employee. For example, all individuals who possess a driver's license and
unrestricted Social Security card may present those documents to satisfy Form 1-9 requirements.
Similarly, employers may not require aliens to produce "green cards" or U.S. citizens who appear "foreign" to
produce birth certificates. Instead, it is the worker’ choice which of the acceptable Form 1-9 documents to
present.
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E-Verify

E-Verify is an electronic employment eligibility program administered by DHS and the Social Security Administration
(SSA). An employer may not terminate or take any adverse action against a worker who chooses to contest a
tentative nonconfirmation (TNC). An employer may not ask a worker who has received a tentative nonconfirmation
to provide additional documentation of his or her employment eligibility.

Asylees and Refugees

Refugee and asylum status may be granted to people who have been persecuted or fear they may be persecuted
on account of race, religion, nationality, membership in a particular social group, or political opinion. Refugees
and asylees are authorized to work indefinitely but may receive temporary employment authorization
documents (EADs) from the Department of Homeland Security (DHS).

Temporary Protected Status (TPS)

TPS is a temporary immigration benefit that allows qualified individuals from designated countries who are in
the United States to stay here for a certain time period, due to certain conditions such as on-going armed
conflict, environmental disaster, or other extraordinary and temporary conditions in the country. DHS often
issues automatic extensions of employment authorization for TPS recipients to allow sufficient time to
process applications for EADs.

Social Security Name/Number No-Match

Employers sometimes receive notices that an employee’s name and Social Security number (SSN) do not match
the records on file with either the SSA or an outside entity drawing on publicly available Social Security

number data. SSN no-matches are not necessarily the result of fraud or identity theft, and employers should not
automatically assume that such notices mean that an employee is not authorized to work in the United States.

Employers with questions about completing the employment eligibility verification (Form I-9) process in a non-
discriminatory manner should call the Office of Special Counsel for Inmigration Related Unfair Employment
Practices (OSC) for guidance at:1-800-255-8155, or TDD 1-800-237-2515 (for the hearing impaired), or visit OSC’s
website at: www.justice.qov/crt/about/osc. OSC investigates charges of job discrimination under the
Immigration and Nationality Act (INA), and provides guidance to both employers and workers through OSC’s
hotline and outreach and education programs.
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Office of Special Counsel for Immigration-
Related Unfair Employment Practices
Invites you to a free One-Hour Webinar

» Learn how to complete the employment eligibility
verification process (Form [-9) in a non-discriminatory
fashion.

» Learn how to avoid committing immigration-related unfair
employment practices.

» Learn the types of discrimination prohibited by the
Immigration and Nationality Act.

» Learn best practices regarding Social Security Name/Number
No Matches and E-Verify.

For more information and a schedule of upcoming webinars,
visit www.justice.gov/crt/about/osc/webinars.php
or call 1-800-255-8155

Avoid Discrimination!
Look At The Facts. Not At The Faces.
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E-Verify Employer DOs and DON’Ts

DO

Use program in a non-discriminatory manner, without regard to the national origin or citizenship
status of your employees

Use program for new employees after they have completed the 1-9 Form

Promptly provide and privately review the Further Action Notice with any employee who
receives a tentative nonconfirmation

Promptly provide the Referral Date Confirmation to any employee who chooses to contest a
tentative nonconfirmation

Allow an employee who is contesting a tentative nonconfirmation to continue to work during
that period

Check E-Verify daily for updates in connection with the tentative nonconfirmation
Contact E-Verify if you believe an employee has received a final nonconfirmation in error

Display the required E-Verify participation poster (available from E-Verify) and the required
antidiscrimination poster issued by the Office of Special Counsel for Immigration-Related
Unfair Employment Practices (OSC)

Accept any Form 1-9 List B document with a photo from an employee who chooses to provide a
List B document (Note: Only employers enrolled in E-Verify can require that a List B
document that an employee chooses to present contain a photo)

Safeguard the password used to access the E-Verify program in order to ensure the privacy of
employees’ personal information

Delay running an E-Verify query for an employee who has not yet been issued a Social Security
number until the Social Security number is issued

Allow an employee who has not been issued a Social Security number to work throughout the
period that the employee is waiting for his or her Social Security number to be issued

PLEASE SEE BACK FOR E-VERIFY DON’TS

For more information, call the OSC Employer Hotline 1-800-255-8155;
TDD for the hearing impaired: 1-800-237-2515 www.justice.gov/crt/about/osc
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E-Verify Employer DOs and DON’Ts
DON’T

Use program to verify any employee hired on or before November 6, 1986
Use program to verify current employees, unless permitted as a federal contractor

Use program for an existing employee previously verified through E-Verify at the time of hire,
even as a federal contractor

Use program selectively based on a *“suspicion” that an employee may not be authorized to work
in the U.S. or based on national origin

Use program to pre-screen employment applicants unless you are a State Workforce Agency
Influence or coerce an employee’s decision whether to contest a tentative nonconfirmation

Terminate or take other adverse action against an employee who is contesting a tentative
nonconfirmation, including denying or reducing scheduled hours, delaying or preventing
training, mistreating the employee, requiring the employee to work longer hours, requiring the
employee to work in poorer conditions, refusing to assign the employee to work on a federal
contract or other job, or subjecting the employee to any assumption that s/he is unauthorized to
work during this period, unless and until there is a final nonconfirmation.

Ask an employee to obtain a printout or other written verification from SSA or DHS when
referring that employee to either agency

Ask an employee to provide additional documentation of his or her employment eligibility after
obtaining a tentative nonconfirmation for that employee

Request specific documents in order to activate E-Verify’s photo tool feature

Run an E-Verify query for an employee who is waiting for his or her Social Security number to
be issued until the employee is issued a Social Security number

Require an employee to use E-Verify Self Check or present any E-Verify Self Check
documentation

For more information, call the OSC Employer Hotline 1-800-255-8155;
TDD for the hearing impaired: 1-800-237-2515 www.justice.gov/crt/about/osc
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Name and Social Security Number (SSN) “No-Matches”
Information for Employers

DO:

1. Recognize that name/SSN no-matches can result because of simple administrative
errors.

2. Check the reported no-match information against your personnel records.

3. Inform the employee of the no-match notice.

4. Ask the employee to confirm his/her name/SSN reflected in your personnel records.

5. Advise the employee to contact the Social Security Administration (SSA) to correct
and/or update his or her SSA records.

6. Give the employee a reasonable period of time to address a reported no-match with

the local SSA office.

7. Follow the same procedures for all employees regardless of citizenship status or
national origin.

8. Periodically meet with or otherwise contact the employee to learn and document the
status of the employee’s efforts to address and resolve the no-match.

9. Review any document the employee chooses to offer showing resolution of the no-
match.

10.  Submit any employer or employee corrections to the SSA.

DON’T:

1. Assume the no-match conveys information regarding the employee’s immigration
status or actual work authority.

2. Use the receipt of a no-match notice alone as a basis to terminate, suspend or take
other adverse action against the employee.

3. Attempt to immediately reverify the employee’s employment eligibility by
requesting the completion of a new Form 1-9 based solely on the no-match notice.

4. Follow different procedures for different classes of employees based on national

origin or citizenship status.

Require the employee to produce specific 1-9 documents to address the no-match.

Require the employee to provide a written report of SSA verification (as it may not

always be obtainable).

S o

For more information on the anti-discrimination provision of the Immigration and Nationality
Act, call OSC through its employer telephone hotline or visit OSC’s Website:

Employers: 1-800-255-8155 (TDD: 1-800-237-2525)
Website: http://www.justice.gov/crt/about/osc/



FREQUENTLY ASKED QUESTIONS ABOUT
NAME/SOCIAL SECURITY NUMBER “NO-MATCHES”

What is an SSA No-Match Letter? It is a written notice issued by the Social Security Administration (SSA) to an
employer, usually in response to an employee wage report, advising that the name or Social Security number (SSN)
reported by the employer for one or more employees does not “match” a name or SSN combination reflected in
SSA'’s records. The letter cautions employers against taking any adverse employment action against a referenced
employee based solely on receipt of the letter, and explicitly states that the letter makes no statement about the
referenced employee’s immigration status. Rather, the letter simply reports an apparent error in either the employer’s
records or SSA’s records, and seeks the employer’s and, if necessary, the employee’s assistance in conforming those
records. For more information on the SSA’s No-Match letter program, see
http://www.socialsecurity.gov/employer/noMatchNotices.htm.

If an employee's name and SSN don't match SSA's records, doesn't that mean the employee is not authorized
to work? No. There are many possible reasons for a no-match letter, many of which have nothing to do with an
individual’s immigration status or work authorization. Because of this, an employer should not assume that an
employee referenced in a no-match letter is not work authorized, and should not take adverse action against the
referenced employee based on that assumption. Such action could subject the employer to liability under the anti-
discrimination provision of the Immigration and Nationality Act (INA), codified at 8 U.S.C. § 1324b.

What is the anti-discrimination provision of the INA? The anti-discrimination provision of the INA prohibits
discrimination on the basis of national origin, citizenship status or immigration status, document abuse during the
employment eligibility verification process and retaliation.

How does SSA determine when a no-match letter should be issued? After SSA processes wage reports submitted
by employers, the agency tries to resolve name/SSN discrepancies by sending no-match letters to employees,
employers and self-employed individuals to inform them when a reported name or SSN does not match SSA’s
records.

Are there sources of information other than SSA no-match letters suggesting possible name/SSN no-matches?
Yes. Other organizations issue notices or provide alerts similar to SSA no-match letters. They include:

commercial businesses that conduct employee background checks;
third-party identity theft inquiries; and
health providers providing services to an employee under an employer-provided health plan.

Information from these sources can be received by employers and employees by mail, email, other electronic format
or by telephone. Such reports or alerts, however, should be treated cautiously, and should not be used as conclusive
evidence of employment authorization, as these third party reporting entities have no legal authority to determine an
individual’s work authority and may not have access to current information contained in SSA’s databases. However,
as in the case of responding to no-match letters originating directly from SSA, an employer should at a minimum
follow the same policies, procedures and timelines as it does for SSA no-match letters.

What might cause a no-match? There are many reasons for a no-match notice, including but not limited to: (1) an
unreported name change due to marriage, divorce or naturalization; (2) input errors by SSA staff; (3) reporting errors
by an employer or employee; (4) identity theft; (5) errors in reporting proper culturally based hyphenated or multiple
surnames; and (6) fraud.

What action should an employer take upon receipt of an SSA no-match letter or other notice of a no-match?
To confirm that a reporting or input error is not the cause of a no-match, an employer, with the assistance of the
referenced employee, should confirm that the name and SSN reported accurately reflects the referenced employee’s
name and SSN. If no error is discovered, the employer should then advise the referenced employee to contact the
local SSA office to address the reported no-match. An employer should not use the no-match letter or other no-
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match notice by itself as the reason for taking any adverse employment action against the referenced employee. In
addition, employers should not use the receipt of a no-match letter or other no-match notice (or the fact that an
employee raises any objection to the employer’s no-match response procedures) as a basis to either retaliate against
the employee or otherwise subject the employee to heightened scrutiny. Doing so may violate the anti-discrimination
provision of the INA, or other state or Federal equal employment opportunity or labor laws. While not required to do
so, an employer may schedule (and document) periodic meetings or other communications with the employee during
the resolution period to keep abreast of the employee’s efforts to resolve the no-match, and to determine whether the
employee needs more time to resolve the no-match than initially contemplated.

Do no-match letters or other no-match notices create “constructive knowledge” that an employee is not
authorized to work? The mere receipt of a no-match letter or other no-match notice does not, standing alone,
constitute “constructive knowledge” on the part of an  employer that the referenced employee is not work
authorized. Only the Department of Homeland Security (DHS) is legally authorized to conclusively determine an
individual’s authorization to work. It is recommended that an employer give a referenced employee a reasonable
period of time to address and correct information contained in a no-match letter or other no-match notice.

What is a “reasonable period of time”? There are no Federal statutes or regulations in effect that define a
“reasonable period of time” in connection with the resolution of a no-match notice. As a practical matter, a
“reasonable period of time” depends on the totality of the circumstances. Of note, in the E-Verify context SSA has
the ability to put a tentative nonconfirmation into continuance for up to 120 days. This recognizes that it can
sometimes take that long to resolve a discrepancy in SSA’s database.

What is the relationship between E-Verify Notices of Tentative Nonconfirmation (TNC) and SSA No-Match
Letters? Both rely upon SSA databases. However, DHS’s E-Verify program is specifically designed to verify an
employee’s work authorization and provides workers with an opportunity to correct the SSA databases before
making  that  determination. For more information on the E-Verify program, see
http://www.dhs.gov/files/programs/gc_1185221678150.shtm.  In contrast reports simply indicating that an
employee’s name and SSN do not match SSA’s records do not make any statement about an employee’s work
authorization.

How can employers minimize the receipt of SSA No-match Letters? Employers can use the Social Security
Number Verification Service (SSNVS). SSA offers this free online service that allows registered users (employers
and authorized third-party submitters) to verify the names and SSNs of employees against SSA records. Telephone
Number Employer Verification (TNEV) is very similar to SSNVS, but it is an automated telephone service that
allows registered users to verify names and SSNs over the telephone without speaking to an agent. Verifying SSNs
through SSNVS and TNEV allows SSA to properly credit the correct earnings to the correct individual's earnings
record. These services can only be used for wage reporting purposes. An employer’s use of SSNVS or TNEV for
any other reason (e.g., to verify work authorization) is improper and may violate the anti-discrimination provision of
the INA. For more information, go to www.socialsecurity.gov/employer, or contact OSC at the telephone numbers
indicated below.

For more information on the anti-discrimination provision of the Immigration and Nationality Act, call OSC
through its employer telephone hotline at (800) 255-8155 or visit OSC’s Website:
http://www.justice.gov/crt/osc
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